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110th  congress 

2d  Session 


H.R.7148 


To  amend  title  XVIII  of  the  Social  Security  Act  to  clarify  the  use  of  private 
contracts  by  Medicare  beneficiaries  for  professional  services  and  to  allow 
individuals  to  choose  to  opt  out  of  the  Medicare  part  A  benefits. 


Mr.  Sam  Johnson  of  Texas  (for  hmiself,  Mr.  Ryan  of  Wisconsin,  Mr.  LlN- 
DER,  Mr.  Brady  of  Texas,  Mr.  Herger,  Mr.  Camp  of  Michigan,  Ms. 
Granger,  Mr.  Thornberry,  Mr.  Carter,  Mr.  Neugebauer,  and  Mr. 
Paul)  introduced  the  following  bill;  which  was  referred  to  the  Committee 
on  "Ways  and  Means,  and  in  addition  to  the  Committee  on  Energv'  and 
Commerce,  for  a  period  to  be  subsequently  determined  by  the  Speaker, 
in  each  case  for  consideration  of  such  provisions  as  fall  within  the  juris- 
diction of  the  committee  concerned 


To  amend  title  X\T;II  of  the  Social  Security  Act  to  clarify 
the  use  of  private  contracts  by  Medicare  beneficiaries 
for  professional  senices  and  to  allow  individuals  to 
choose  to  opt  out  of  the  Medicare  part  A  benefits. 


2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 


IN  THE  HOUSE  OF  REPRESENTATR^S 


September  26,  2008 


A  BILL 


1 


Be  it  enacted  by  the  Senate  and  House  of  Representa- 


4 


This  Act  may  be  cited  as  the  "Medicare  Beneficiary 


5 


Freedom  to  Choose  Act  of  2008". 


2 

1  SEC.  2.  USE  OF  PRIVATE  CONTRACTS  BY  MEDICARE  BENE- 

2  FICIARIES  FOR  PROFESSIONAL  SERVICES. 

3  (a)  In  General. — Section  1802(b)  of  the  Social  Se- 

4  curity  Act  (42  U.S.C.  1395a)  is  amended  to  read  as  fol- 

5  lows: 

6  "(b)  Clarification  of  Use  of  Prwate  Con- 

7  TRACTS   BY   MEDICARE    BENEFICIARIES    FOR  PROFES- 

8  SIONAL  SER\aCES. — 

9  "(1)  In  GENERAL. — Nothing  in  this  title  shall 

10  prohibit  a  medicare  beneficiary'  from  entering  into  a 

11  private  contract  with  a  physician  or  health  care 

12  practitioner  for  the  pro\ision  of  medicare  covered 

13  professional    services    (as    defined    in  paragraph 

14  (5)(C))  if— 

15  "(A)  the  services  are  covered  under  a  pri- 

16  vate  contract  that  is  between  the  beneficiary 

17  and  the  physician  or  practitioner  and  meets  the 

18  requirements  of  parag:raph  (2); 

19  "(B)  under  the  private  contract  no  claim 

20  for  pa\Tiient  for  sendees  covered  under  the  con- 

21  tract  is  to  be  submitted  (and  no  paynnent  made) 

22  under  part  A  or  B,  under  a  contract  under  sec- 

23  tion  1876,  or  under  an  ]\IA  plan  (other  than  an 

24  MSA  plan);  and 

25  "(C) (i)  the  Secretary'  has  been  pro\ided 

26  \vith  the  minimum  information  necessary^  to 
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1  avoid  any  pa^iiieiit  under  part  A  or  B  for  serv- 

2  ices  covered  under  the  contract,  or 

3  "(ii)  in  the  case  of  an  indi\idual  en- 

4  rolled  under  a  contract  under  section  1876 

5  or  an  ]\IA  plan  (other  than  an  MSA  plan) 

6  under  part  C,  the  eli^ble  organization 

7  under  the  contract  or  the  MA  organization 

8  offering  the  plan  has  been  provided  the 

9  minimum  information  necessary  to  avoid 

10  any  pavTnent  under  such  contract  or  plan 

11  for  senices  covered  under  the  contract. 

12  "(2)    Requirements    for    private  con- 

13  TRACTS. — The  requirements  in  this  paragraph  for  a 

14  private  contract  between  a  medicare  beneficiary^  and 

15  a  physician  or  health  care  practitioner  are  as  fol- 

16  lows: 

17  "(A)  General  form  of  contract. — The 

18  contract  is  in  writing  and  is  signed  by  the  medi- 

19  care  beneficiarj'. 

20  "(B)  No  CLAIMS  to  be  submitted  for 

21  co\"ERED   SER\aCES. — The   contract  provides 

22  that  no  party  to  the  contract  (and  no  entity  on 

23  behalf  of  any  party  to  the  contract)  shall  sub- 

24  mit  any  claim  for  (or  request)  pajment  for 

25  services  covered  under  the  contract  under  part 
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1  A  or  B,  under  a  contract  under  section  1876, 

2  or  under  an  ]\IA  plan  (other  than  an  I\ISA 

3  plan). 

4  "(C)  Scope  of  SEmacES. — The  contract 

5  identifies   the   medicare   covered  professional 

6  ser^^ees  and  the  period  (if  any)  to  be  covered 

7  under  the  contract,  but  does  not  cover  any  serv- 

8  ices  furnished — 

9  "(i)  before  the  contract  is  entered 

10  into;  or 

11  "(ii)  for  the  treatment  of  an  emer- 

12  gency  medical  condition  (as  defined  in  sec- 

13  tion  1867(e)(1)(A)),  unless  the  contract 

14  was  entered  into  before  the  onset  of  the 

15  emergency  medical  condition. 

16  "(D)  Clear  disclosure  of  terms. — The 

17  contract  clearly  indicates  that  by  siting  the 

18  contract  the  medicare  beneficiars' — 

19  "(i)  agr-ees  not  to  submit  a  claim  (or 

20  to  request  that  anyone  submit  a  claim) 

21  under  part  A  or  B  (or  under  section  1876 

22  or  under  an  ]\IA  plan,  other  than  an  MSA 

23  plan)  for  services  covered  under  the  con- 

24  tract; 
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"(ii)  agrees  to  be  responsible,  whether 
through  insurance  or  otherwise,  for  pay- 
ment for  such  sendees  and  understands 
that  no  reimbursement  wiW  be  pro\ided 
under  such  part,  contract,  or  plan  for  such 
services; 

''(iii)  acknowledges  that  no  limits 
under  this  title  (including  hmits  under 
paragraphs  (1)  and  (3)  of  section  1848(g)) 
will  apply  to  amounts  that  may  be  charged 
for  such  services; 

"(iv)  acknowledges  that  medicare  sup- 
plemental policies  under  section  1882  do 
not,  and  other  supplemental  health  plans 
and  pohcies  may  elect  not  to,  make  pay- 
ments for  such  services  because  pajnuent  is 
not  made  under  this  title;  and 

"(v)  acknowledges  that  the  beneficiary 
has  the  right  to  have  such  services  pro- 
^^ded  by  (or  under  the  supervision  of) 
other  physicians  or  health  care  practi- 
tioners for  whom  payment  would  be  made 
under  such  part,  contract,  or  plan. 


6 

1  Such  contract  shall  also  clearly  indicate  whether 

2  the  physician  or  practitioner  involved  is  ex- 

3  eluded  from  participation  under  this  title. 

4  "(3)  Modifications. — The  parties  to  a  private 

5  contract  may  mutually  a^ee  at  any  time  to  modify 

6  or  terminate  the  contract  on  a  prospective  basis, 

7  consistent  with  the  pro^^sions  of  paragraphs  (1)  and 

8  (2). 

9  "(4)   No  REQUIREMENTS  FOR  SERVICES  FUR- 

10  NISHED  TO  MSA  PLAN  ENROLLEES. — The  require- 

11  ments  of  paragraphs  (1)  and  (2)  do  not  apply  to  any 

12  contract  or  arrangement  for  the  provision  of  services 

13  to  a  medicare  beneficiarv^  enrolled  in  an  MA  plan 

14  under  part  C. 

15  "(5)  Definitions. — In  this  subsection: 

16  "(A)  Health  care  practitioner. — The 

17  term  'health  care  practitioner'  means  a  practi- 

18  tioner  described  in  section  1842(b)(18)(C). 

19  "(B)  Medicare  beneficiary. — The  term 

20  'medicare  beneficiar\^'  means  an  indi\idual  who 

21  is  enrolled  under  part  B. 

22  "(C)  Medicare  co\^red  professional 

23  services. — The  term  'medicare  covered  profes- 

24  sional  services'  means — 
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1  "(i)  physicians'  services  (as  defined  in 

2  section  1861(q),  and  including  sendees  de- 

3  scribed  in  section  1861(s)(2)(A)),  and 

4  'Hii)  professional  senices  of  health 

5  care  practitioners,  including  services  de- 

6  scribed  in  section  1842(b)(18)(D), 

7  for  which  pa^iuent  may  be  made  under  part  A 

8  or  B,  under  a  contract  under  section  1876,  or 

9  under  a  Medicare + Choice  plan  but  for  the  pro- 

10  \dsions  of  a  private  contract  that  meets  the  re- 

11  quirements  of  paragraph  (2). 

12  "(D)  PLAN;  MSA  PLAN. — The  terms 

13  ']MA  plan'  and  'MSA  plan'  have  the  meanings 

14  given  such  terms  in  section  1859. 

15  "(E)   Physicl;\.n. — The  term  'physician' 

16  has  the  meaning  given  such  term  in  section 

17  1861(r).". 

18  (b)  Conforming  Amendments  Clarifying  Ex- 


19  EMPTiON  From  Limiting  Charge  and  From  Require- 

20  ment  for  Submission  of  Claims. — Section  1848(g)  of 

21  the  Social  Security  Act  (42  U.S.C.  1395w-4(g))  is  amend- 

22  ed— 

23  (1)  in  paragraph  (1)(A),  by  striking  "In"  and 

24  inserting  "Subject  to  paragraph  (8),  in"; 
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1  (2)  in  parag:raph  (3) (A),  by  striking  "PajTiient" 

2  and  inserting  "Subject  to  paragraph  (8),  payment"; 

3  (3)  in  paragraph  (4) (A),  by  striking  "For"  and 

4  inserting  "Subject  to  paragraph  (8),  for";  and 

5  (4)  by  adding  at  the  end  the  follov^dng  new 

6  paragraph: 

7  "(8)  Exemption  from  requirements  for 

8  services    furnished    under    private  con- 

9  TRACTS. — 

10  "(A)  In  general. — Pursuant  to  section 

11  1802(b)(1),  paragraphs  (1),  (3),  and  (4)  do  not 

12  apply  with  respect  to  physicians'  services  (and 

13  sendees  described  in  section  1861(s)(2)(A))  fur- 

14  nished  to  an  individual  by  (or  under  the  super- 

15  vision  of)  a  physician  if  the  conditions  described 

16  in  section  1802(b)(1)  are  met  with  respect  to 

17  the  services. 

18  "(B)   No  RESTRICTIONS  FOR  ENROLLEES 

19  IN  MSA  PLANS. — Such  paragraphs  do  not  apply 

20  with  respect  to  services  furnished  to  individuals 

21  enrolled  with  MSA  plans  under  part  C,  \dthout 

22  regard  to  whether  the  conditions  described  in 

23  subparagraphs    (A)    through    (C)    of  section 

24  1802(b)(1)  are  met. 
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1  "(C)  Application   to   enrollees  in 

2  OTHER  PLANS. — Subject  to  subparagraph  (B) 

3  and  section  1852 (k) (2),  the  pro\isions  of  sub- 

4  paragraph  (A)  shall  apply  in  the  case  of  an  in- 

5  di\idual  enrolled  under  a  contract  under  section 

6  1876  or  under  an  ]\IA  plan  (other  than  an  MSA 

7  plan)  under  part  C,  in  the  same  manner  as  they 

8  apply  to  indi\iduals  not  enrolled  under  such  a 

9  contract  or  plan.". 

10  (c)    Conforming    Amendments. — (1)  Section 

11  1842(b)(18)   of  the  Social  Security  Act   (42  U.S.C. 

12  1395u(b)(18))  is  amended  by  adding  at  the  end  the  fol- 

1 3  lowing: 

14  "(E)  The  provisions  of  section  1848(g)(8) 

15  ■  shall  apply  \\ith  respect  to  exemption  from  limi- 

16  tations  on  charges  and  from  billing  require- 

17  ments  for  services  of  health  care  practitioners 

18  described  in  this  paragraph  in  the  same  manner 

19  as  such  pro\dsions  apply  to  exemption  from  the 

20  requirements      referred      to      in  section 

21  1848(g)(8)(A)  for  physicians'  senices.". 

22  (2)  Section  1866(a)(l)(0)  of  such  Act  (42  U.S.C. 

23  1395cc(a)(l)(0))  is  amended  by  striking  "enrolled  ^^^th  a 

24  Medicare + Choice  organization  under  part  C"  and  insert- 
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1  ing  "enrolled  with  an  IVIA  organization  under  part  C 

2  (other  than  under  an  MSA  plan)". 

3  (d)  Effectr^  Date. — The  amendments  made  by 

4  this  section  shall  take  effect  on  the  date  that  is  6  months 

5  after  the  date  of  the  enactment  of  this  Act  and  apply  to 

6  contracts  entered  into  on  or  after  that  date. 

7  SEC.  3.  ALLOWING  INDIVIDUALS  TO  CHOOSE  TO  OPT  OUT 

8  OF  THE  MEDICARE  PART  A  BENEFIT;  ELIGI- 

9  BILITY  FOR  HEALTH  SAVINGS  ACCOUNTS. 

10  (a)  In  General. — Notwithstanding  any  other  provi- 

1 1  sion  of  law,  no  pro\dsion  of  law  or  regulation  shall  be  con- 

12  strued  as  preventing  an  indi\idual  who  is  otherwise  enti- 

13  tied  to  benefits  under  part  A  of  title  X\T;II  of  the  Social 

14  Security  Act  from  electing,  in  a  form  and  manner  specified 

15  by  the  Secretary'  of  Health  and  Human  Services,  from 

16  wai\ing  the  rights  to  such  benefits  and  otherwise  opting 

17  out  of  right  of  receiving  benefits  under  such  part. 

18  (b)  Individuals  Opting  Out  of  Medicare  Part 

19  A  Eligible  for  Health  Savings  Accounts. — Section 

20  223  of  the  Internal  Revenue  Code  of  1986  is  amended — 

21  (1)  in  subsection  (b),  by  striking  paragraph  (7), 

22  and 

23  (2)  in  subsection  (d)(2)(C)(iv),  by  inserting 

24  "and  who  has  not  waived  the  rights  to  benefits 


•HR  7148  m 


11 

1  under  part  A  of  title  X\^II  of  such  Act"  after  "So- 

2  eial  Security  Act". 

O 
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